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 1.  TIME:  9:00   CASE#: MSC15-01327 
CASE NAME: PEMBERTON VS COOLSYSTEMS, INC. 
HEARING ON MOTION FOR PRO HAC VICE ADMISSION (OF ANDREW J. 
SCIOLLA) 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

  

  
 2.  TIME:  9:00   CASE#: MSC15-01327 
CASE NAME: PEMBERTON VS COOLSYSTEMS, INC. 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER TO LIMIT DISCOVERY FOR 
FILED BY COOLSYSTEMS, INC. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation between Plaintiff and Coolsystems, Inc. to 5/10/17 at 9:00 a.m. 
in Dept. 9. 

  

 3.  TIME:  9:00   CASE#: MSC15-01327 
CASE NAME: PEMBERTON VS COOLSYSTEMS, INC. 
HEARING ON MOTION TO/FOR A PROTECTIVE ORDER FILED BY COMPASS 
ORTHOPEDIC TECHNOLOGIES & PRODUCTS, 
* TENTATIVE RULING: * 
 
  
 In view of the multiple and contentious discovery disputes, the Court intends to appoint a CCP 
639 Discovery Referee.  An order will be sent to counsel within the next 10 days. 

  

 4.  TIME:  9:00   CASE#: MSC15-01512 
CASE NAME: CONTRA COSTA VS MUIR ONCOLOGY 
HEARING ON MOTION TO/FOR DISMISS MOITC'S CROSS-COMPLAINT FILED 
BY SHERMAN IMAGING LLC, MICHAEL P SHERMAN, M.D., PHD , MICHAEL 
* TENTATIVE RULING: * 
 

Cross-defendants’ Motion to Dismiss is granted as to cross-complainant MOITC only.  It 
is denied as to cross-complainant Dr. Odumakinde Imaging, LLC.  Liberal leave to amend is 
granted to both cross-complainants to amend the existing causes of action or state any new 
ones. 

 
Cross-defendants cite persuasive authority for two key propositions: (1) a party who 

claims his adversary had no right to hire an attorney to file a lawsuit may file a motion to 
dismiss, supported by declarations (see Ventura County v. Clay (1897) 119 Cal. 213, 215; 
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Turner v. Caruthers (1861) 17 Cal. 432, 433); and (2) a deadlocked LLC cannot validly retain 
counsel to initiate a lawsuit.   (Anmaco, Inc. v. Bohlken (1993) 13 Cal.App.4th 891, 899-900.)  

 
Cross-defendants have presented sufficient evidence here that MOITC has only two 

members; it is a member-managed LLC; the majority of members must agree on any decision; 
and there was no such agreement here for MOITC to file the cross-complaint.  Therefore, the 
motion to dismiss is granted.  Anmaco states that filing a cross-complaint is not the proper 
remedy for MOITC or Odumakinde Imaging, LLC. 

 
On the other hand, cross-defendants have not cited any authority that prevents a 

member of an LLC from suing another member of the LLC or third parties, such as Dr. 
Sherman. Therefore, the motion to dismiss is denied as to cross-complainant Odumakinde 
Imaging, LLC. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01712 
CASE NAME: AGUILAR VS. HILDEBRANDT 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO FORM 
INTERROGATORIES, FILED BY SCOTT W HILDEBRANDT 
* TENTATIVE RULING: * 
 
 Hearing dropped from calendar. Entire case dismissed 4/4/17.  

  

 6.  TIME:  9:00   CASE#: MSC15-01712 
CASE NAME: AGUILAR VS. HILDEBRANDT 
HEARING ON MOTION TO/FOR DEEM REQUESTS FOR ADMISSIONS ADMITTED, 
FILED BY SCOTT W HILDEBRANDT 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar. Entire case dismissed 4/4/17. 

  

 7.  TIME:  9:00   CASE#: MSC15-02015 
CASE NAME: SCIENTIST SOLUTIONS VS. LAGAYA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 May appear by Court Call. 
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 8.  TIME:  9:00   CASE#: MSC15-02141 
CASE NAME: BARHAM VS. SAN RAMON VALLEY US 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 The Court has reviewed the Petition to Compromise in this case, and in view of the Guardian 
ad Litem’s statement under oath that the minor has completely recovered and has no residual 
injury from the accident in this case, the Petition is approved without the necessity of any 
personal or telephonic appearance.  Moreover, it is noted that there is no objection to the 
settlement.  The Court has signed both the Order of approval and for deposit of funds, and they 
will be mailed to Plaintiff’s counsel as requested.  This matter had been calendared for receipt of 
the dismissal no later than May 15, 2017. 

  

 9.  TIME:  9:00   CASE#: MSC15-02231 
CASE NAME: MEHTA VS. KINDALL 
HEARING ON MOTION TO/FOR TERMINATING SANCTIONS AGAINST PLAINTIFF 
FILED BY GAYLE KINDALL 
* TENTATIVE RULING: * 
 
 It appears from the Declaration of Attorney Woolfe that the discovery sought has been complied 
with and thus terminating sanctions are denied.  Because of the dilatory actions of Plaintiff, 
Plaintiff and her attorney shall pay to Defendant and her attorneys, the amount of $1,500.00, in 
addition the $600.00 sanctions previously awarded, within 20 days of the date of this Order. 

  

10.  TIME:  9:00   CASE#: MSC16-00375 
CASE NAME: HILL VS. BANK OF AMERICA 
HEARING ON MOTION TO/FOR DISMISS COMPLAINT FOR FAILURE TO COMPLY 
WITH ORDER FILED BY BANK OF AMERICA, N.A., PRLAP, INC 
* TENTATIVE RULING: * 
 
 Defendants Bank of America, N.A. and PRLAP Inc.’s motion to dismiss is granted if the 
Defendants present proof service signed by someone with personal knowledge of the service 
(see explanation below). If Defendants do not present proper proofs of service at the hearing 
then this motion will be denied without prejudice.  
 

Defendants’ motion seeks a dismissal of this case based upon Plaintiff’s failure to 
appear for his deposition on December 14, 2016. Defendants’ motion is unopposed and 
appears proper. Plaintiff previously failed to appear for his deposition on October 14, 2016 and 
thereafter Defendants obtained an order requiring Plaintiff to appear for his deposition on 
December 14, 2016. (Defendants’ Exs. C and E.) Despite the court order, Plaintiff did not 
appear for his deposition. (Defendants’ Ex. G.) The Court finds that Plaintiff’s failure to appear 
for his deposition after being ordered to do so is a misuse of discovery and that terminating 
sanctions are appropriate. (See Code of Civil Procedure §2023.010(g) and 20.230.030(d).)  
 

The Court’s concern however, is that it does not have proofs of service signed by a 
person with personal knowledge of service on Plaintiff. On November 14, 2016, this Court 
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ordered that Plaintiff appear for his deposition on December 14, 2016 and that this order be 
personally served on Plaintiff by November 21, 2016. (Defendants’ Ex. E.) The proof of service 
of the order states that it was personally served on November 17, 2016, however, it is not 
signed by someone with personal knowledge of the actual personal service on the Plaintiff. 
(Defendants’ Ex. E.) Rather it states that the signatory “caused” the document to be personally 
served. This is not the same thing as stating that the document was in fact personally served. 
This same deficiency exists in the proof of service for this motion. It appears, however, that 
Defendants are likely able to present proper proofs of service. Therefore, the Defendants may 
present new proofs of service to the Court at the hearing.  
 

This motion will be denied if Defendants do not appear at the hearing and present 

the Court with proofs of service signed by someone with personal knowledge of the 

service. If Defendants want to appear at the hearing they must follow the normal 

procedures for contesting a tentative ruling. 

  

11.  TIME:  9:00   CASE#: MSC16-01339 
CASE NAME: LAGAYA VS KLEIN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of LAGAYA FILED BY 
SCIENTIST SOLUTIONS EVENTS, INC 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of moving party.  

  

12.  TIME:  9:00   CASE#: MSC16-01875 
CASE NAME: GUILLORY VS CITY OF RICHMOND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of GUILLORY FILED 
BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 

As a preliminary matter, proof of service by mail is improper if done by a party to the 
case and must be timely.  See California Code of Procedure § 1013a(1).  In the future, all 
parties will comply with proper service or their papers may not be considered by the Court.  
Parties prejudiced by service issues may seek additional time to file briefs in response or limited 
exemption to the page limits for filed briefs. 

 
Defendant City of Richmond’s (“City”) Demurrer to the First Amended Complaint (“FAC”) 

is overruled concerning plaintiff Dorothy Guillory’s (“Plaintiff” or “Guillory”) cause of action for 
breach of contract and sustained with leave to amend on Plaintiff’s cause of action for 
conversion against the City.  The basis for this ruling is as follows: 
 

The City demurs the FAC as a whole, and separately for both causes of action pled by 
Plaintiff, on the grounds of failure to state sufficient facts to constitute a cause of action against 
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the City.  The City argues the FAC fails to sufficiently state breach of contract, as Plaintiff does 
not have standing and the statute of limitations also bars this cause of action.  Regarding 
conversion, the City argues the FAC does not comply with the Government Claims Act and that 
the facts alleged in the FAC do not support the necessary elements for the underlying cause of 
action. 

 
In determining the sufficiency of a complaint against a demurrer, a court will consider 

matters that may be judicially noticed, and the demurrer as admitting all material facts properly 
pleaded.  Serrano v. Priest (1971) 5 Cal.3d 584, 591.  Judicial notice of matters upon demurrer 
will be dispositive only in those instances where there is not or cannot be a factual dispute 
concerning that which is sought to be judicially noticed.  Cruz v. County of Los Angeles (1985) 
173 Cal.App.3d 1131, 1134 

 
Breach of Contract 
 
The Court denies the request for judicial notice of City’s Exhibit 1, under Evidence Code 

§ 452(c) or § 452(h), both because it is an incomplete document as the missing “Exhibits” of the 
document may validate the complaint and because, if taken alone as a valid contract, Exhibit 1 
omits alleged facts that are in dispute between the parties. 

 
The Court denies the request for judicial notice of City’s Exhibit 2, as it is irrelevant to the 

proceedings concerning either cause of action.  Americare Community Services, Inc. is not 
currently a named party to this case. 

 
The Court denies the request for judicial notice of City’s Exhibits 3 – 5, under Evidence 

Code § 452(c), setting aside a determination that these documents are or are not an official act 
of the City of Richmond, because the documents offered contain “facts” disputed by Plaintiff that 
could be dispositive. 
 
 Taking all the material facts properly pleaded from the FAC at face value, Plaintiff has 
standing for breach of contract.  Plaintiff alleges a valid contract between herself and the City, 
that the City violated the contract, and that she suffered harm as a result.  Given those alleged 
facts, Plaintiff has standing as a real party in interest.  California Code of Civil Procedure § 367. 
 
 Similarly, taking all the material facts properly pleaded from the FAC at face value, the 
alleged breach of contract is not barred by the statute of limitations.  The initial lease ended in 
2009 with an option to renew, and was silent as to how many times the option to renew was 
available to Plaintiff.  FAC at ¶ 5.  Plaintiff alleges the City violated the lease in 2015 either “in 
failing to do things required by the contract or in doing things that the contract prohibited it from 
doing”.  FAC at ¶ 9(i); 18.  The City could not have violated the lease in 2015, as alleged, if the 
option to renew was not exercised, and so the breach from that date would be within the four 
years provided by California Code of Civil Procedure § 337.    
 
 Conversion 
 
 Public entities are primarily liable for torts by statute alone.  Government Code § 815.  
Prior to bringing suit against a public entity for money or damages, a written claim must be 
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presented in accord with the Government Claims Act.  Government Code § 945.5.  Failure to 
allege facts demonstrating or excusing compliance with the claim presentation requirement 
subjects a claim against a public entity to a demurrer for failure to state a cause of action.  State 
of California v. Superior Court (2004) 32 Cal.4th 1234, 1239. 
 
 In the FAC, Plaintiff does not offer any indicia of compliance with the Government Claims 
Act’s claim presentation requirement prior to alleging conversion.  Under this cause of action, 
however, Plaintiff does ask for relief in the form of both special and compensatory damages.  
FAC at ¶ 26-29.  The Court looks to the FAC as superseding all prior pleadings from Plaintiff, 
and so sustains the demurrer with leave to amend on this issue. 
  

The Court must both overrule, in part, and sustain with leave to amend, in part, the 
Demurrer to the First Amended Complaint.   
 

  

13.  TIME:  9:00   CASE#: MSC16-01875 
CASE NAME: GUILLORY VS CITY OF RICHMOND 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF THE FIRST AMENDED 
COMPLAINT FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
The Motion to Strike is denied as moot. 

  

14.  TIME:  9:00   CASE#: MSC16-02345 
CASE NAME: CERVANTES VS. HOME DEPOT 
HEARING ON MOTION TO/FOR STRIKE FILED BY HOME DEPOT 
* TENTATIVE RULING: * 
 
 Unopposed motion to strike is granted.  The motion to strike the second cause of action and 
request punitive damages are stricken without leave to amend.  Valid proof of service is on file. 

  

15.  TIME:  9:00   CASE#: MSC16-02367 
CASE NAME: HOYT VS. QUALITY LOAN SERVICE 
HEARING ON DEMURRER TO COMPLAINT of HOYT FILED BY QUALITY LOAN 
SERVICE CORPORATION, ROCKY MCDONALD, KEVIN R MCCARTHY 
* TENTATIVE RULING: * 
 
 Before the Court is a demurrer (“Demurrer”) filed by Defendants Quality Loan Service 
Corporation (“Quality”); Rocky McDonald (“McDonald”); and Kevin R. McCarthy (“McCarthy”) 
(collectively, “Defendants”). The Demurrer relates to the Complaint filed by Raymond L. Hoyt 
(“Plaintiff” or “Mr. Hoyt”). The Plaintiff is in pro per. The Complaint pleads causes of action for (1) 
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conversion (against Quality); (2) violations of Fair Debt Collection Practices Act (FDCPA) (15 
U.S.C. § 1692 et seq.) (against Quality); (3) tortious interference with contract (against 
Exchange Stabilization Fund); (4) conversion (against Rocky McDonald); (5) violations of Fair 
Debt Collection Practices Act (FDCPA) (15 U.S.C. § 1692 et seq.) (against Rocky McDonald); 
(6) conversion (against Kevin R. McCarthy); and (7) Fair Debt Collection Practices Act (FDCPA) 
(15 U.S.C. § 1692 et seq.) (against Kevin R. McCarthy).  
Defendants demurrer pursuant to Code of Civil Procedure § 430.10(e) to each cause of action. 

Request for Judicial Notice 

Defendants request Judicial Notice of several County Recorder Documents as well as dockets 
for the U.S. Bankruptcy Court Northern District of California. This Request is unopposed. The 
Court grants this Request. Evid. Code §§ 452, 453. 

Analysis 

This is an unlawful foreclosure case. On or about March 28, 2005, Plaintiff and Marjorie A. Hoyt 
executed a Deed of Trust securing a loan in the amount of $700,000.00 from Countrywide Bank, 
a Division of Treasury Bank, N.A. against the real property located at 162 Oakridge Drive, 
Danville, CA 94506 (the “Property”). RJN at Ex. A. On August 29, 2016, Quality Loan Service 
Corporation was substituted as Trustee of the Deed of Trust. Id. at Ex. B. On September 6, 
2016, Quality recorded a Notice of Default and Election to Sell Under Deed of Trust. Id. at Ex. C. 
On December 9, 2016, Quality recorded a Notice of Trustee’s Sale. Id. at Ex. D. The Notice set 
a Trustee’s Sale for January 9, 2017. Id. Plaintiff filed his Complaint on December 12, 2016. 

Though not a model of clarity, the gravamen of Plaintiff’s complaint appears to be that the 
foreclosure proceeding lacks merit as one or more of the Defendants lacks the authority to 
foreclose. Plaintiff alleges that Defendants have collected information about him from public 
records as well as collected his private financial information in an effort to conduct the 
foreclosure. The Plaintiff further alleges that “[t]he defendant’s actions are calculated to launder 
money using the state’s official foreclosure laws together with counterfeit and forged instruments 
and take the plaintiffs’ [sic] property without legal authority.” Complaint at 3. 

Indispensable Party 

As a threshold matter, the Court notes that the Complaint appears to fail under California Civil 
Code § 430.10(d) for failure to join an indispensable or necessary party. While the Deed of Trust 
reflects two borrowers on the loan securing the Property (Raymond L Hoyt, and Marjorie A Hoyt, 
Husband and Wife as Community Property), only Raymond L. Hoyt has appeared as Plaintiff. 
RJN Ex. A. In the filed copy of the Complaint, Ms. Hoyt appears but has been struck out and the 
docket reflects only a single Plaintiff, Mr. Hoyt. 

If Plaintiff were able to obtain his requested relief, Ms. Hoyt’s rights and obligations, on a loan 
secured by the Property, would necessarily be affected. Defendants could be subjected to 
“double, multiple or otherwise inconsistent obligations.” Edwards v. Fed. Home Loan Mortg. 
Corp. (N.D. Cal. Nov. 13, 2012) No. C 12-04868, 2012 U.S. Dist. LEXIS 162179 at *3 
(“Edwards”). Mr. Hoyt’s spouse is a “necessary” party in this action. Cal. Code Civ. Proc. 
§ 430.10(d); see also Edwards at *3 (finding husband of Plaintiff a “required” party because 
“Defendants have a substantial risk of incurring double, multiple, or otherwise inconsistent 
obligations by reason of Plaintiff's and [her husband's] mutual interests relating to the 
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Property.”). Although Edwards is a federal case, its reasoning is persuasive and the context in 
which it was decided parallels the instant dispute. 

Personal Liability against Individual Defendants 

Plaintiff alleges conversion and violations of the Fair Debt Collection Practices Act (FDCPA) 
against both Kevin R. McCarthy and Rocky McDonald (causes of action four through seven). 
Though the Complaint is not explicit with regard to these individuals, they appear to be 
employees of Quality. 

Defendants contend that the individual employees cannot be held liable without allegations 
sufficient to pierce the corporate veil. Plaintiff contends that employees may be liable under the 
FDCPA, relying on Krapf v. Prof’l Collection Servs. (E.D.N.Y. 2007) 525 F.Supp.2d 324.  

Krapf is a federal case for the Eastern District of New York and is merely persuasive authority. 
Furthermore, though not specified by the court, the Plaintiff in Krapf alleged that the individuals 
at issue there personally engaged in the prohibited conduct. Here, there are no allegations 
which identify any specific conduct on the part of either McCarthy or McDonald. 

For similar reasons, the Plaintiff’s conversion claims fail against both McCarthy and McDonald. 

The essential elements of a conversion action are the plaintiff's ownership or right to possession 
of the property at the time of the conversion; the defendant's conversion by a wrongful act or 
disposition of property rights; and damages. It is not necessary that there be a manual taking of 
the property; it is only necessary to show an assumption of control or ownership over the 
property, or that the alleged converter has applied the property to his own use. Money can be 
the subject of an action for conversion if a specific sum capable of identification is involved. 
Shopoff & Cavallo LLP v. Hyon (2008) 167 Cal.App.4th 1489, 1507.  

Plaintiff alleges the personal property at issue here is his “private banking, financial, credit and 
banking information.” However, because Plaintiff has failed to allege any wrongful acts on the 
part of either McCarthy or McDonald, the Court need not reach the remaining conversion 
elements. 

The Demurrer to causes of action four through seven is sustained, with leave to amend. 

Statutory Immunity for Foreclosure Trustees 

Plaintiff alleges claims for conversion and violations of the FDCPA against Quality (causes of 
action one and two). 

A foreclosure trustee is entitled to broad statutory immunity under Civil Code § 2924 
subsections (b) and (d). Subsection (b) establishes that “the trustee shall incur no liability for any 
good faith error resulting from reliance on information provided in good faith by the beneficiary 
regarding the nature and amount of the default under the secured obligation, deed of trust, or 
mortgage.” Cal. Civ. Code § 2924(b). The performance of statutorily required non-judicial 
foreclosure procedures is considered privileged communications under the qualified common-
interest privilege of California Civil Code Section 47(c)(1). See Kachlon v. Markowitz (2008) 168 
Cal.App.4th 316, 333. Such actions are immune from tort liability absent a showing of malice. Id. 
at 340; see also Cal. Civ. Code § 47(c)(1). In Kachlon, the court agreed that recordation of the 
notice of default was privileged and therefore immune from tort liability. Kachlon, 168 
Cal.App.4th at 344.  
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The alleged facts here all relate to the foreclosure activity with respect to the Property. As a 
consequence, Quality’s alleged wrongs are subject to section 2924(b) and (d) immunity. In the 
absence of allegations of Quality’s malice or other significant wrongdoing, § 2924(d) immunity 
bars Plaintiff’s purported claims against Quality. Plaintiff has not alleged any facts that Quality 
acted in bad faith.  

The Demurrer to causes of action one and two is sustained, with leave to amend. 

  

16.  TIME:  9:00   CASE#: MSC17-00005 
CASE NAME: CALIF APARTMENT ASSOC VS CITY 
HEARING ON MOTION TO/FOR LEAVE TO INTERVENE FILED BY GEORGE 
DECKERT 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

17.  TIME:  9:00   CASE#: MSC17-00141 
CASE NAME: HEIER VS. WELLS FARGO BANK 
HEARING ON DEMURRER TO COMPLAINT of HEIER FILED BY WELLS FARGO 
BANK, N.A. 
* TENTATIVE RULING: * 
 
 Dropped from calendar.  First Amended Complaint filed. 

  

18.  TIME:  9:00   CASE#: MSL16-04840 
CASE NAME: BANK OF STOCKTON VS RAMIREZ 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY BANK 
OF STOCKTON 
* TENTATIVE RULING: * 
 
 Unopposed motion granted.  Valid proof of service is on file. 
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19.  TIME:  9:00   CASE#: MSN16-2355 
CASE NAME: MATTER OF J. NEVILLE 
HEARING ON PETITION TO/FOR APPROVAL OF TRANSFER OF PAYMENT 
RIGHTS FILED BY PEACHTREE SETTLEMENT FUNDING, LLC 
* TENTATIVE RULING: * 
 
 Appearance required. 

  

20.  TIME:  9:00   CASE#: MSN17-0125 
CASE NAME: PETITION OF ROBIN HOOD FUNDING 
HEARING ON PETITION TO/FOR APPROVAL OF TRANSFER OF STRCTRD STLMT 
PMT RIGHTS FILED BY ROBIN HOOD FUNDING, LLC 
* TENTATIVE RULING: * 
 
 Appearance required. 

  

21.  TIME:  9:00   CASE#: MSN17-0177 
CASE NAME: RE: JOEY OLSEN 
HEARING ON PETITION FOR APPROVAL FOR TRANSFER OF STRUCTURED ( 
FILED BY CATALINA STRUCTURED FUNDING, INC.) 
* TENTATIVE RULING: * 
 
Appearance required. 

 


